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Carl R. Gordon, et al.,

Plaintiffs,

COURT OF COMMON PLEAS
OTTAWA COUNTY, OHIO

CaseNo.:10-CV-271H

Erie Islands Resort & Marina, et. al.

Defendants
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Karen Walderzak

Hon. Bruce Winters, presiding

CONSOLIDATED ORDER
GRANTING AND MODD7YING
CLASS CERTIFICATION

(On Remand)

Case # 2011-CV-606H

Plaintiff
v.

Erie Islands Resort & Marina, et al.

Defendants

This matter of Carl R. Gordon and Gerri L. Gordon v. Erie Islands Resort & Marina, et

al. comes before the Court on remand from the Ohio Sixth District Court of Appeals, case# OT-

13-040, ordering this Court to provide further details regarding its previous order of November

21, 2013 granting Plaintiffs' motion for class certification.

This Court previously consolidated Gordon et. al. v. Erie Islands Resort & Marina, et al.

and Karen Walderzak v. Erie Islands Resort & Marina, et al, case # 2011-CV-606H solely for



purposes of class action hearing and determining whether class action status should be granted

Plaintiffs in each of these cases because both cases allege similar facts and legal theories against

identical defendants. Defendants did not appeal this Court's order granting class action status in

the case of Walderzak v. Erie Islands Resort & Marina, et al. filed November 21, 2013.

However, this Court did not rule upon Walderzak's motion to consolidate her case with this

instant case prior to Defendants' appeal. This Court now enters a separate order of consolidation

simultaneously with this instant order modifying the previous grant of class certification.

Accordingly, this Court makes the following consolidated findings of fact and

conclusions of law as to the now consolidated cases of Gordon v. Erie Islands Resort & Marina,

et. al. and Walderzak v. Erie Islands Resort & Marina, et al. and subsequently shall collectively

refer to Carl and Gerri Gordon and Karen Walderzak collectively herein as "Plaintiffs."

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The question before the Court is whether certification of this case as a class action

pursuant to Rule 23 of the Ohio Rules of Civil Procedure is appropriate. Upon consideration of

the pleadings, the evidence, oral hearing and written arguments of counsel, and the applicable

law, the Court finds that the motion for class certification should be granted. Accordingly, upon

further review and analysis, it is hereby ORDERED that Plaintiffs Motion for Class

Certification is GRANTED as modified. The Class and its sub-classes, as modified, is as

follows:

Persons or Entities, other than Defendants, who owned an Undivided Ownership Interest
or Ownership Interest Modification in Erie Islands Resort & Marina in Bay Township,
Ottawa County, Ohio (further referenced and described at Vol. 332, Page 667 Ottawa
County Records "Erie Islands Resort") on or after April 9,1995.



Sub-Class 1: Persons or Entities, other than Defendants, who owned an Undivided
Ownership Interest in Erie Islands Resort and who paid a reimbursement expense,
charge or assessment to Defendant(s) after on or after April 9,1995 other than for
the purchase of an Undivided Ownership Interest or Ownership Interest
Modification in Erie Islands Resort.

Sub-Class 2: Persons or Entities, other than Defendants, who owned an Undivided
Ownership Interest modification in Erie Islands Resorts where annual fees and
expense reimbursements were set or "frozen" and who paid a reimbursement,
charge or assessment to Defendant(s) in excess of the set, or "frozen", annual
reimbursement expense, charge or assessment, on or after April 9, 1995.

Sub-Class 3: Persons or Entities, other than Defendants, who owned an Undivided
Ownership Interest "Priority Gold" modification in Erie Islands Resorts.

Sub-Class 4: Persons or Entities, other than Defendants, who entered into a
"Resale Agreement" with Defendant(s) on or after April 9, 1995.

Sub-Class 5: Persons or Entities, other than Defendants, who owned an Undivided
Ownership Interest modification ("Platinum Club") in Erie Islands Resorts and
who paid a reimbursement expense, charge or assessment to Defendant(s) after on
or after April 9, 1995 other than for purchase of an Undivided Ownership Interest
or Ownership Interest Modification in Erie Islands Resort.

I. Factual Background

Erie Islands Resort & Marina is a collection of cottages, campground sites, recreational

facilities, and a marina located in Port Clinton, Ohio. On August 25, 1989, Plaintiffs purchased

an undivided 1/15,000 fee simple ownership interest as tenants-in-common for $10,200, called

an "Undivided Ownership Interest" (referred to herein as "UOI"). Plaintiffs made a cash



payment of $1,020 and financed the remaining $9,180 with Defendants over 120 months at a rate

of 15 percent interest per annum. Plaintiffs executed a promissory note and purchase money

mortgage in favor of Erie Islands Resort & Marina.

Plaintiffs' ownership classification, designated as "A-l Harbor Admiral," entitled

Plaintiffs to use the marina and "to reserve and occupy a Campsite or a Cottage on a first-come,

first-served, space available basis, and to use the recreational and common facilities within 'Erie

Island Resort & Marina,'" for up to 14 consecutive days, with additional days allowed after a

seven-day waiting period, in accordance with and subject to Defendants rules and regulations

and the provisions of its declaration. Plaintiffs were obligated to pay an annual maintenance fee

of $192, in addition to use fees for accommodations.

The recreational amenities offered by Defendants were intended to include a nine-hole

professional golf course, tennis courts, a golf pro shop, an outdoor swimming pool for the R.V.

villages, two tot lot/playgrounds, R.V. storage, a 300-boat slip marina, year-round boat storage,

utilities and hookups at boat docks, fuel pumps, a boat rental fleet, a recreation center featuring

an indoor/outdoor heated swimming pool, racquetball courts, a health club with sauna, a Jacuzzi,

locker rooms, a universal weight room, a snack bar and eating area, an adult lounge area, a teen

lounge and meeting room, as well as a shopping complex consisting of a restaurant and lounge,

retail shops, and a camping and boating supply store. Some of these amenities currently exist

and some do not.

On September 27,1992, Plaintiffs upgraded to a "Priority Gold Membership" for $2,495.

Plaintiffs entered into an "Installment Sales Agreement and Disclosure Statement," a "Priority

Gold Membership and Special Stipulations Addendum," and a "Resale Agreement." Under

these agreements, Plaintiffs' maintenance fee was "frozen" at $210; Plaintiffs were entitled to



overnight accommodations for up to 21 consecutive nights at a time, subject to specified use

charges and other restrictions; and Plaintiffs were approved to participate in Defendants' resale

program, under which Defendants established a number of procedures and preconditions as to

the price, the creditworthiness of the prospective buyer, and other conditions of sale.

On February 18, 1994, Plaintiffs entered into a "Priority Gold Modification Agreement,"

and "Priority Gold Option Agreement Exhibit A," and at that time paid an additional $495 to

Defendants. As part of that agreement, Plaintiffs could quitclaim all of their previously

purchased rights, titles, and interests to Defendants while maintaining membership rights in

"Coast to Coast" and/or RPI, "subject to their rules and regulations," and were granted 14 days

of usage at Defendants' resort per year, with reservations allowable up to 45 days in advance.

The agreement gave Defendants a 20-year option to purchase Plaintiffs' interest at 85 percent of

Plaintiffs' purchase price of $12,695.

On March 22, 2003, Plaintiffs again upgraded their agreement with Defendants by

entering into a "Platinum Club Membership Agreement #4139" at an "A-l Admiral Membership"

level. Plaintiffs paid an additional $4,000 to Defendants. Under this agreement, maintenance

fees and special assessments were waived permanently. Plaintiffs' benefits remained

substantially the same, but some priority reservations and usage discounts were added.

Defendants imposed a number of transfer limitations.

Defendants' rules and regulations are set forth in the resort's "Declarations of Covenants,

Conditions and Restrictions" and amendments thereto, ("Declaration(s)"), which are filed with

the Ottawa County Recorder's Office. The Declaration permits Defendants to modify the rules

and regulations unilaterally and it provides that the declaration, too, can be modified either by a

vote of two-thirds of the members or unilaterally by Defendants, unless three-fourths of the



membership votes to repeal any such amendment. Defendants first filed Declarations in 1988.

They have since amended the declarations approximately six times between 1988 and 2011.

On April 9, 2010, Plaintiffs filed a 19-count complaint alleging various claims of fraud,

breach of contract, breach of fiduciary duty, and violations of the Ohio Consumer Sales Practices

("CSPA") and the Ohio Retail Installment Sales Acts ("RISA"). To briefly summarize,

Plaintiffs' complaint alleged that Defendants failed to provide all of the amenities that it

represented would be available; sold more memberships than the resort could reasonably

accommodate; charged various assessments and maintenance fees despite those fees having been

"frozen" or waived; disguised fees and assessments to circumvent agreements providing for

"frozen" or waived maintenance fees and assessments; charged fees that had no relationship to

the true operational expenses of the resort; unreasonably, improperly or illegally amended the

rules governing use of the resort facilities and the Declaration; imposed unfair procedures and

preconditions upon the members' ability to transfer their membership in the resort;

misrepresented the status of the resale market; sold "upgrades" or "modifications" that did not

offer any additional appreciable rights; breached their duties and implied warranties of good faith

and fair dealing and other fiduciary duties; engaged in a systematic, predatory scheme of selling

illegal timeshares and memberships; and violated a number of specific statutes and regulations in

their method of selling and financing interests in the resort. Plaintiffs allege that Defendants'

ongoing contractual and fiduciary relationship began with Plaintiffs' initial purchase in August,

1989 and continues to this day. Plaintiffs allege that the original Declaration in effect in 1989

has been periodically improperly, unreasonably and illegally amended; with the most recent

amendments to the Declaration being made after the filing of this present litigation. Plaintiffs

allege that Defendants periodically billed Plaintiffs, and Plaintiffs paid, so-called "assessments"



or "expense reimbursements" sometimes identified as "maintenance fees", "special

assessments", "cost of living increases", "sales taxes", "ad valorem tax", "VAT", "energy

surcharges" and increases to "maintenance charges" for "operating costs" "due to construction

and expansions."

Since its formation, Defendants have sold approximately 10,000 interests and 5,000

upgrades.

The Plaintiffs seek certification of a class of persons various sub-classes of persons who

owned an Undivided Ownership Interest in Erie Islands Resort & Marina and the various

modification upgrades on or after April 9, 1995 (which is 15 years prior to the date of filing of

Plaintiffs' Complaint). Defendants oppose Plaintiffs' motion for class certification.

II. Discussion

Civ.R. 23(C)(1) provides:

As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An
order under this subdivision may be conditional, and may be altered or amended
before the decision on the merits.

A trial court is afforded broad discretion in determining whether to certify a case as a

class action. See Marks v., C.P. Chem. Co., Inc. (1987), 31 Ohio St.3d 200,201; Logsdon v. Natl.

City Bank (1991), 62 Ohio Misc.2d 449,455. "In determining the propriety of a class action, the

question is not whether the plaintiff or plaintiffs have stated a cause of action or will prevail on

the merits, but rather whether the requirements of Rule 23 are met." Eisen v. Carlisle &

Jacquelin (1974), 417 U.S. 156,178, quoting Miller v. Mackey Internal, (CA 5,1971), 452 F.2d

424, 427. "Class action certification does not go to the merits of the action." Ojalvo v. Board of

Trustees Ohio State Univ. (1984), 12 Ohio St.3d 230, at 233. (Emphasis in original.) Stammco,



LLC. v. United Tel. of Ohio, 2011-Ohio-6503 (6th Ohio CA) at 1J48. In fact, a trial court may

not consider the merits of the case except for the limited purpose of determining whether the Civ.

R.23 requirements are met. See Ojalvo, supra, 233; Williams v. Countrywide Home Loans, Inc.,

6th Dist. No. L-01- 1473, 2002-Ohio-5499,1 24. Stammco LLC. v. United Tel of Ohio, 2008-

Ohio-3835, T[12. Stammco, 2011-Ohio-6503 (6th Ohio CA) at 1J26, 48. See, also, Gen. Tel Co.

of the Southwest v. Falcon (1982), 457 U.S. 147, 160, 102 S.Ct. 2364, 2372, 72 L.Ed.2d 740,

752.1

"[T]he office of a Rule 23(b)(3) certification ruling is not to adjudicate the case; rather, it

is to select the 'methofd]' best suited to adjudication of the controversy 'fairly and efficiently.' "

Amgen v. Connecticut Retirement Plans & Trust Funds, 568 U.S. , 133 S.Ct. 1184 1191,

185 L.Ed.2d 308 (2013). Amgen confirmed that the rigorous analysis at the certification stage

"may 'entail some overlap with the merits of plaintiffs underlying claim'" but stated: "Rule 23

grants courts no license to engage in free-ranging merits inquiries at the certification stage.

Merits questions may be considered to the extent—but only to the extent—that they are relevant

to detennining whether the Rule 23 prerequisites for class certification are satisfied." Id. at ,

133 S.Ct. at 1194-1195, 185 L.Ed.2d 308. Stammco, LLC v. United Tel Co. of Ohio, 136

Ohio St.3d 231,994 N.E.2d 408 (Ohio, 2013) at p5.

According to the Supreme Court of Ohio, a trial judge must make seven affirmative

findings before certifying a case as a class action; two such findings are implicitly required by

Civ. R.23, while five are specifically required by that rule. Warner v. Waste Mgmt., Inc. (1988),

36 Ohio St.3d 91, paragraph one of the syllabus. It must appear to the court by a preponderance

of the evidence that all of the seven requirements are met. Id. at 94. The burden of establishing

* Since Civ.R. 23 is identical to Fed.R. Civ. P. 23 in all material respects, federal authority is an
appropriate interpretive aid for Civ.R. 23. Marks, 31 Ohio St.3d at 201.
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that class action treatment is appropriate is upon the plaintiffs. State ex. rel Ogan v. Teater

(1978), 54 Ohio St.2d 235,247.

There are seven prerequisites that must be met before a court can certify a case as a class

action. Warner, supra, paragraph one of the syllabus. These prerequisites are: (1) an identifiable

class exists and the definition of that class is unambiguous; (2) the named representatives are

members of the class; (3) the class is so numerous that joinder of all members is impracticable;

(4) questions of law or fact exist that are common to the class; (5) the claims or defenses of the

representative parties are those typical of the claims or defenses of the class; (6) the

representative parties can fairly and adequately protect the interests of the class; and (7) one of

the three Civ. R.23(B) requirements is met. Hamilton v. Ohio Sav. Bank, 82 Ohio St.3d at 71,

Civ. R.23(A) and (B). Miller v. Volkswagen of Am, Inc., et. al. 2008-Ohio-4736, E-07-047 (6th

Ohio CA) at 1(25.

No one factor under either Civ. R. 23 (A) or (B) should be overemphasized to defeat the

basic purpose behind Civ. R.23. Ojalvo supra, 235.

Each of the seven requirements for class certification will be discussed individually.

1. Identifiable Class

"Civ. R.23 requires that an identifiable class must exist and the definition of the class

must be unambiguous. This requirement 'will not be deemed satisfied unless the description of

[the class] is sufficiently definite so that it is administratively feasible for the court to determine

whether a particular individual is a member. Thus, the class definition must be precise enough to

permit identification within a reasonable effort.' Hamilton, supra at 71-72." Felix v. Ganley

Chevrolet, Inc., 2013 Ohio 3523 (Ohio App., 2013) at \\1.



According to the court in Warner, supra, at 96, an identifiable class is one that is

unambiguous. Amorphous classes such as "all people active in the peace movement" are not

readily identifiable. Id.

In this case, Defendants argue, in their March 27, 2013 Brief in Opposition to Class

Certification, that the class definitions set forth by Plaintiffs are ambiguous and would require

"mini-trials" on Plaintiffs' allegations of fraud liability in order to determine class membership.

Defendants further argue that some proposed class members may not have suffered any injury.

In essence, Defendants argue that Plaintiffs' class descriptions create a "fail safe class" that rests

on a paramount liability question to exist. Eisen v. Carlisle & Jacquelin (1974), 417 U.S. 156,

177. Miller v. Volkswagen of Am, Inc., et. al, supra, at ̂ [28.

Plaintiffs allege that all purchasers of UOIs, proposed class members, are owners of the

Resort on or after April 9, 1995 (which is fifteen (15) years prior to the filing of Plaintiffs'

instant lawsuit). As part of the ongoing agreement and relationship with Defendants, UOIs and

Defendants entered into an ongoing relationship relating rights and obligations of Plaintiffs and

Defendants regarding the amenities, use and operation of the Resort. These rights and

obligations were set forth both in the UOI deeds as well as the recorded Declaration and its

subsequent amendments. Plaintiffs challenge the subsequent Declaration amendments and allege

that Defendants illegally, unreasonably and improperly amended the Declaration from time to

time. Plaintiffs are supposed to reimburse Defendants for operational expenses of the Resort.

Defendants admit that no accounting of operational expenses were ever provided to the Resort

UOI purchasers nor are assessments based upon actual operational expenses. (See Deposition of

Gronvall). Defendants periodically amended the Declaration to modify Plaintiffs obligations and

Defendants responsibilities, including the types of expenses for which Plaintiff was required to
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pay to Defendants and the physical Resort area and amenities available to Plaintiffs. Defendants

subsequently sold various "upgrades" (types of ownership interest modifications such as

"Priority Gold Membership," "Priority Gold Modification Agreement," "Priority Gold Option

Agreement Exhibit A," "Platinum Club Membership Agreement," and "Resale Agreement.")

which Plaintiffs purchased as did other members who were UOIs. Each of the "modification"

plans offered by Defendants altered either the amount or type of expenses for which the buyer

would be required to pay to Defendants. These modifications were often contrary to the

recorded Declaration, and Declaration amendments, then in effect which were supposed to apply

to all the UOIs of the Resort. No person could purchase any of these "upgrades" or

"modifications" without being an UOI in the Resort.

Plaintiffs presented evidence that Defendants provided Plaintiffs with a computer list of

all UOI holders which identifies the owner by name, address, contract or modification type, and

an identification number. Defendants also provided in discovery a list of UOIs with an

assessment and payments history or each UOI. These payment history records demonstrate not

only when and how much each class member paid to Defendants but also the charge

designation—whether "expense reimbursements", "maintenance fees", "special assessments",

"cost of living increases", "sales taxes", "ad valorem tax", "VAT", "energy surcharges" and

increases to "maintenance charges" for "operating costs" "due to construction and expansions."

Defendants have admitted that form purchase documents and modification agreements were used.

Defendants also have customer files for each potential class member with paperwork signed by

them.

Assuming that [Defendants] were not found liable in the instant case, the class would still

exist because detennining the members of the class does not rest upon a determination of the
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merits of this cause. Miller v. Volkswagen of Am, Inc., et. al. supra, at TJ29. In other words, this

Court can determine whether a person or entity is a member of the class by reviewing their UOI

deed to see whether they, for example, owned "an Undivided Ownership Interest or Ownership

Interest Modification in Erie Islands Resort & Marina in Bay Township, Ottawa County, Ohio

(further referenced and described at Vol. 332, Page 667 Ottawa County Records "Erie Islands

Resort") on or after April 9, 1995." Further, Defendants' computer records and files identify the

contract type (whether "A-l Admiral" or "Platinum." "Gold" or "Priority Gold") as well as

payment history. The payment history records identify those UOI owners who paid expense

reimbursements, charges and assessments to Defendant(s) on or after April 9, 1995. Defendants

admit that these charges were given various names and that they had no correlation to actual

operating expenses.

In this case an identifiable class, with sub-classes, exists, and the Court finds that the

class as defined in this order is readily identifiable and not a "fail safe class".

2. Class Membership

The Ohio Supreme Court has held that the second implicit requirement of Civ. R.23 is

that class representatives be members of the class. Warner, supra, at 96-97.

Defendants argue that Plaintiffs suffered a different amount of damages from other class

member as reflected on their payment history records. This argument was repeatedly raised by

Defendants in the context of the issues of identifiable class, class membership, commonality and

predominance. This issue is more properly related to the issue of predominance and will be

addressed at "Civ. R.23(B)(3)" infra.

Plaintiffs are current members of Erie Islands and have been since prior to April, 1995.

Plaintiffs currently hold a Platinum membership and also previously purchased a General
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Membership with an Admiral's addendum in 1989, a Priority Gold membership in 1992 with

modification upgrade in 1994, a resale agreement in 1992 and the Platinum Club membership

agreement in 2003.

These various modifications either froze Plaintiffs' annual payment to Defendants or, in

the case of the purchase of a Platinum Club membership, eliminated annual payments entirely.

Further, these modifications altered Plaintiffs' rights of use of the Resort and Defendants'

obligations. Plaintiffs have paid both maintenance fees and special assessments in the past and

had those maintenance fees and special assessments both frozen and eventually eliminated by

their purchase of Gold and Platinum Club memberships. Walderzak has paid and continues to

pay maintenance fees and special assessments and has also paid other types of assessments

variously designated.

Plaintiffs allege that they did not receive a true accounting of operational expenses.

Defendants admit that they do not provide an accounting of operational expenses to UOI and that

such operational expenses charged or assessed to the UOI has no correlation to actual operating

expenses incurred by Defendants.

Defendants represented to Plaintiffs, in form written communications, that they had the

right to use certain amenities, either for a small charge or as part of their membership, and such

amenities were not promptly made available. All plaintiffs had their UOIs affected by the

variously recorded Declarations and amendments.

The class consists of UOI holders since April 9,1995 and whether the class can challenge

the validity of Declarations recorded prior to April, 1995 more properly goes to the merits of the

case rather than class certification. Plaintiffs allege that they were charged, and paid, certain
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improper expense reimbursements, charges and assessments in violation of their agreements with

Defendants similar to the class as a whole.

The representative Plaintiffs qualify as class members. Accordingly, they can properly

act as class representatives.

3. Numerosity

Another express requirement for class certification is that the "class is so numerous that

joinder of all members is impracticable." Civ. R. 23(A)(1). The numerosity requirement must be

decided on a case-by-case basis but, generally, if a class has more than forty members,

numerosity is satisfied. Warner, supra, at 97.

In this case, the Plaintiffs have alleged that the proposed class would consist "at

minimum, of many thousands of persons". Defendants indicate that they sold approximately

10,000 UOIs and 5000 upgrade modifications. These numbers satisfy the numerosity

requirement.

4. Commonality

In the most general terms, the commonality requirement of Civ. R.23(A)(2) is met by a

common nucleus of operative facts, or by showing that questions of law or fact are common to

the class. Marks, supra, at 202. Commonality exists where the basis for liability is common to

the putative class members, Ojalvo, supra, at 235, or where a common fact question exists

relating to negligence, breach of contract, or breach of fiduciary duty, etc., Cope v. Met Life

(1998), 82 Ohio St.3d 426; Warner, supra, at 97; Lowe v. Sun Refining & Marketing Co. (1992),

73 Ohio App.3d 563, 570. Even though some legal and factual issues may differ, these

differences do not enter into the analysis until the trial court considers the Civ. R.23(B)(3)

requirements of predominance and superiority. Marks, supra, at 202. The "mere existence of

14



different facts associated with the various members of a proposed class is not by itself a bar to

certification of that class." In re Consolidated Mtge. Satisfaction Cases, 97 Ohio St.3d 465,

2002-Ohio-6720 at ̂  10 (discussing the commonality prerequisite). Miller v. Volkswagen of Am,

Inc., et. al., supra, at TJ27. "Any concern regarding individual issues affecting only individual

class members is not a consideration in the commonality analysis." Phillips v. Andy Buick, Inc.

2006 Ohio 5832 (Ohio 11th App. 2006) at 1J24.

According to Ohio courts, the commonality requirement is given a "permissive

application," and it is easily met. Warner, supra, at 97. "It is not necessary that all the questions

of law or fact raised in the dispute be common to all the parties. If there is a common nucleus of

operative facts, or a common liability issue, the rule is satisfied." (Citations omitted.) Hamilton,

supra; Marks supra, at 202; Miller v. Volkswagen of Am, Inc., et. al. supra at ̂ 35.

The case at bar concerns a common nucleus of operative facts such that there are

questions of fact and law common to all members of the class.

Defendants filed at least 11 Declarations and amended declarations between 1987 and

2011. These Declarations apply to all purchases of UOIs. All these Declarations allow

Defendants to unilaterally amend the Declarations and make it extremely difficult for the UOIs

to override Defendants' Declarations amendments. These Declarations may unilaterally and

fundamentally change the prior agreements between Defendants and the class members. The

unilateral amendments to the Declarations continue to reduce the amenities offered and

obligations imposed on Defendants.

Each UOI purchases a right to rent out a cottage for up to 14 days with a 7 day break and

then another 14 days subject to a reservation list priority at a 50% discount from the general

15



public. In addition, they have the right to use other portions of the facilities, like the pool, free of

charge.

Over the years, Defendants have offered regular, gold and platinum memberships as well

as "upgraded" benefits, or "modifications," to each of these, often referred to as priority

memberships (or Admiral's membership if use of the marina is included).

Further, there are clauses allowing Defendants to be reimbursed for expenses incurred in

the operation of the Resort while allowing Defendants to use the facilities, offices and income

generating areas of the Resort without cost to Defendants or payment to the class of Plaintiff

owners. These Declarations go so far as to allow Defendants to rent out unused cottage sites,

campgrounds and other areas of the Resort collectively owned by the UOI and keep the money

without any accounting.

Further, until Defendants began selling its so-called Platinum Club memberships, all UOI

were required to reimburse Defendants for costs of operation of the Resort.

Common legal and factual questions include: (1) whether a given individual purchased an

UOI from Defendants during the class period; (2) whether each class member signed documents,

such as the UOI and modification memberships, identical, or substantially identical, to those

signed by Plaintiffs Carl and Gerri Gordon; (3) whether the Declarations recorded by Defendants

were violative of Ohio law; (4) whether the class members paid various fees and assessments to

Defendants; (5) whether those fees and assessments were legally valid by contract or law; (6)

whether the collecting of variously described operating expenses and assessments without

correlation to actual operating expenses or without an agreement of a majority of the UOI were

valid; (7) whether the collection of variously described operating expenses and assessments in

excess of an amount agreed to by the Class members was violative of law; (8) whether
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Defendants engaged in fraud and/or breach of contract with Plaintiffs Sub-Class 2, 3 and 5 by

periodically charging and collecting maintenance fees, special assessments, usage fees, "points",

service fees, "ad valorem" taxes and other surcharges from Plaintiffs and members of the Sub-

Class in excess of actual expenses of operations or while representing that maintenance fees and

assessments were either "frozen" or permanently eliminated; (9) whether Defendants engaged in

fraud in not providing documentation of the true operational expenses that Defendants charged

and collected from Plaintiffs as maintenance fees and special assessments and in representing to

Plaintiffs that the charges represent actual pro-rated operational expenses; (10) whether the

Defendants have breached their fiduciary duties to Plaintiffs and the other members of the Class

by charging excessive fees for operation of the Resort and by not providing members with an

accurate accounting of the expenses of operation; (11) whether Defendants had the right to

remove, change or never provide, amenities offered as part of Plaintiffs' "benefit of the bargain"

with Defendants, i.e. whether the Defendants have breached their contracts with Plaintiffs and

the other members of the Class by failing to provide all represented goods and services to said

Plaintiffs and the other members of the Class; (12) whether Defendants had a right to unilaterally

change their agreements with the class members or file amended Declarations applicable to all

UOI holders maintaining a "veto power" over decisions of a majority of the UOI; (13) whether

Defendants engage in fraud or breach of contract in periodically and unilaterally amending the

Declarations without UOI majority approval; (14) whether the Defendants are engaging in

unfair, deceptive and unconscionable acts and practices in violation of the Ohio Consumer Sales

Practices Act, R.C.§ 1345, et. seq.; (15) whether the Defendants engaged in unfair, deceptive and

unconscionable acts and practices in light of prior decisions contained in the Public Information

Files of the Ohio Attorney General's Office and prior lawsuits against Defendants; (16) whether
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under Ohio Consumer Sales Practices Act, R.C.§ 1345, et. seq. the "Product" sold by Defendants

constituted an "unavailability of goods" due to Plaintiffs and the other members of the Class

being unable to exercise their right to use of the goods as specified in the Agreements with

Defendants and as represented by Defendants either because the product or service was never

built, or delayed in being built, or because the product or service was offered in priority to

members of the public; (17) whether a "discovery rule" applies to Plaintiffs' fraud and CSPA

claims; (18) every member of the class, if such assessments were illegal or unauthorized,

incurred the same type of damage, i.e. payment of unauthorized assessments and fees.

Further, every class member incurred damages because of Defendants' breach of

Defendants' own standardized forms. Therefore, the question of Defendants' liability is

common to all members of the class proposed by Plaintiffs. All these are common, class-wide

contentions and issues that can be resolved for the entire class in a single adjudication. Schmidt

v. Avco Corp., 15 Ohio St.3d at 313, 473 N.E.2d 822. Stammco, LLC. v. United Tel. Co. of

Ohio, 136 Ohio St 3d 231, 994 N.E.2d 408 (Ohio, 2013) at 1f23.

Defendants have repeatedly asserted that a fraud claim requires proof of reliance and that

reliance must be determined on a case-by-case basis thereby negating a class action. However,

Plaintiffs' claims in this case are based upon Defendants' practice of making representations

through the use of form documents both in sale of UOIs and various modifications thereto (Gold,

Platinum, etc.) as well as the Declaration amendments. These forms were used in the sale of all

UOIs and modification agreements. In addition, reliance upon Defendants' representations and

routine collection procedures regarding fees and assessments is demonstrated by Plaintiffs', and

the class members', payment of such fees and assessments as reflected on Defendants' own

Payment History database. As the Ohio Supreme Court has noted, "class action treatment is
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appropriate where the claims arise from standardized forms or routinized procedures,

notwithstanding the need to prove reliance." Hamilton, supra at 77; cited with approval in

Phillips v. Andy Buick, Inc., supra at TJ27 and Washington v. Spitzer Management, Inc. 8th Dist.

No. 81612, 2003-Ohio-1735.

In this case, common legal and factual questions exist that are common to all Class

Members. Though some factual issues may differ, these factual issues do not prevent a finding

of commonality as such differences do not enter into the analysis until the Civ. R.23(B)(3)

requirements of predominance and superiority are considered. Marks, supra, at 202; Lowe, supra,

at 570. Since the commonality requirement is to be given a permissive application, Id, and since,

at the very least, the basis of liability is common to all class members, the commonality

requirement is met.

5. Typicality

Defendants challenge the presence of typicality in the Class.2 The purpose of the

typicality requirement of Civ.R. 23(A)(3) is to protect the interests of absent class members.

Marks, supra, at 202. Further, according to one commentator:

The rationale for [the typicality] provision is that a plaintiff with typical claims
will pursue his or her own self-interest in the litigation and in so doing will
advance the interests of the class members, which are aligned with those of the
representative.

1 Newberg, Newberg on Class Actions (1992) 3-74 to 3-75, Section 3.13.

Defendants also assert that typicality is not present because some of the named Plaintiffs'
causes of action may be time barred. This issue is more properly addressed regarding whether
class issues of fact and law predominate over individual questions and will be addressed infra at
Predominance.
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Ohio courts have held that the typicality requirement is satisfied where no express

conflict exists between representatives and class members. Warner, supra, at 98; Marks, supra,

at 202. The typicality requirement overlaps to some extent with the commonality requirement.

One court stated:

The difference is one of focus. Rule 23(a)(2) assures that there is a shared interest
among the class in resolving a certain issue. Rule 23(a)(3) examines whether the
named representative's particular claim presents that issue on behalf of the
plaintiff class. The relative simplicity of the typicality requirement may be
summed up as follows; a plaintiffs claim is typical if it arises from the same
event or course of conduct that gives rise to the claims of other class members and
is based on the same legal theory. 1 (other citations omitted.) H. Newberg, Class
Actions §1115b (1977)[.]

Zeffiro v. First Pa. Banking Trust Co. (E.D.Pa.1983), 96 F.R.D. 567, 569.

According to the Ohio Supreme Court, "typical" does not mean "identical." Planned

Parenthood v. Project Jericho, (1990), 52 Ohio St.3d 56, rehearing denied (1990), 53 Ohio St.3d

706. In class action cases, almost without exception, some individual questions will exist.

Nevertheless, this case is more than just a string of individual lawsuits, it is a case alleging broad,

company-wide practices, policies and documents. Therefore, the individual facts and

circumstances of each Plaintiffs case are not the dominant aspect of this lawsuit. The more

important questions are the class questions.

A consumer class action case, generally, arises out of alleged wrongful business practices

of one or more defendants. 7B Wright, Miller & Kane, at 55, Section 1782. "[T]he question

whether defendant engaged in an improper course of conduct typically will be the same for all

class members; as a result, common questions will predominate ***." Id. at 55-56.

In this case, the typicality requirement is satisfied. Plaintiffs allege they are victims of

the same common course of wrongful business practices and procedures that class members were

subjected to, utilizing the same or similar form documents. The claims of the Gordons and
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Walderzak are typical of the claims or defenses of the class. Since all class members are

aggrieved in a similar manner, it stands to reason that the representative Plaintiffs have claims

typical of others class members.

6. Adequacy of Representation

Defendants dispute that the named Plaintiffs will fairly and adequately protect the

interests of the putative class by, again, arguing that they have defenses unique to the Gordons

(the statute of limitations defense) and that the Gordons' claims would prejudice those putative

class members whose claims are not time-barred. In essence, Defendants' statute of limitations

defense is a claim that some class members have suffered no damages. See Discussion at

Predominance, infra, regarding Damages and Statute of Limitations.

The adequacy-of-representation requirement has two components: Civ. R.23(A)(4)

requires both that the class representatives fairly and adequately protect the class members'

interests and that the counsel for the class is experienced in handling class litigation. Courts and

commentators agree that the adequacy-of-representation requirement merges to some extent with

the Civ. R.23(A) requirements of commonality and typicality. According to the United States

Supreme Court:

The commonality and typicality requirements of Rule 23(a) tend to merge. Both
serve as guideposts for determining whether under the particular circumstances
maintenance of a class action is economical and whether the named plaintiffs
claims and the class claims are so interrelated that the interests of the class
members will be fairly and adequately protected in their absence. Those
requirements therefore also tend to merge with the adequacy-of-representation
requirement, although the latter requirement also raises concerns about the
competency of class counsel and conflicts of interests.

Gen. Tel. Co. of the Southwest v. Falcon, 457 U.S. at 157, fn. 13,102 S.Ct.
at 2371, fn. 13, 72 L.Ed.2d at 750. See, also, 1 Newberg, Newberg on
Class Actions (1992) 3-127 to 3-128, Section 3.22.
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"[A]ny doubts about adequate representation, potential conflicts, or class affiliation

should be resolved in favor of upholding the class, subject to the trial court's authority to amend

or adjust its certification order as developing circumstances demand, including the augmentation

or substitution of representative parties." Baughman v. State Farm Mut. Auto, Ins. Co., 88 Ohio

St.3d 480 at 487; Ford Truck Sales, Inc. v. Ford Motor Co., 2007 Ohio 4013 (Ohio App.

8/9/2007) at fl62.

With regard to the adequacy of the class representatives, the Ohio Supreme Court has

held that this prong of the adequacy-of-representation requirement is satisfied as long as the

representatives' interests are not antagonistic to the class members' interests. Marks, supra, at

203; Warner, supra, at 98; Phillips v. Andy Buick, Inc. supra at 1f34. Stated another way,

Plaintiffs' representation of the class members must not create a conflict of interest, Falcon,

supra, at 2371, fn.13, 72 L.Ed.2d at 750. Denial of class certification cannot be based on a

hypothetical or speculative conflict of interest. See Chisholm v. United States Postal Serv.

(C.A.4 1981), 665 F.2d 482, 493, fn.12. Further, any doubts concerning adequate class

representation are resolved "in favor of upholding the class, subject to the trial court's authority

to amend or adjust its certification order as developing circumstances demand including the

augmentation or substitution of representative parties." Baughman, supra, at 487-488. Miller v.

Volkswagen of Am, Inc., et. al. supra, at̂ 41.

Implicit in the concept of adequate representation of a class is the idea that those being

represented possess similar claims constituting a cohesive class and the representative is a

member of this class. See Hansberry v. Lee (1940), 311 U.S. 32, 40-46. Westgate Ford Truck

Sales, Inc. v. Ford Motor Co., 2007 Ohio 4013 (Ohio App. 8/9/2007) at 1|60. In this regard, the

adequate representation requirement is similar to the typicality requirement but not identical.
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The focus is on the interests of the named Plaintiffs and other class members, not Defendants'

defenses.

In this case, the Court finds no inherent conflict or antagonism between Plaintiffs'

interests in prosecuting this action and the interests of the class they seek to represent. Plaintiffs

are asserting theories of recovery common to the class and Plaintiffs have no interests

dramatically differing from those of the class. Further, the typicality and commonality factors

previously discussed also apply regarding the issue of adequacy of representation. Defendants

have only raised the issue that there may be differing statute of limitations defenses available

against Plaintiffs that may not be available against all other class members thereby resulting in

no damages to some class members. A conflict of interest analysis requires this Court to focus

on the actual interests of both the Plaintiffs and the class members to determine whether a

conflict exists which renders Plaintiffs' own self-interest paramount and overriding to Plaintiffs

rather than the interests of the class as a whole. Defendants' possible differing defenses do not

demonstrate a conflict between the Plaintiffs and the putative class—particularly in light of this

Court's modification of the class description. Further, this Court retains continuing oversight

regarding conflicts between the named representative Plaintiffs and the class and can freely

substitute a more appropriate class member in the event that a conflict of interest is later

determined to exist between the class and the representative Plaintiffs.

The second aspect of the adequacy of representation issue related to class counsel. Class

legal counsel have been prosecuting Plaintiffs class action lawsuits since 1983 and have

sufficient experience, skill and competency to handle the class action. See e.g.: Oglesby v.

Quaker Steak and Lube (Erie County, 2012) 2011-CV-0025; Simmons, et. al. v. American

General Insurance Co. (Erie County, 1994) 94-CV-446, E-00-13. The Defendants have not
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challenged the experience or ability of Plaintiffs' counsel, nor have they suggested that any

collusion was likely. See Vinci v. American Can Co., 9 Ohio St. 3d 98 (1984). The Court is

satisfied that the representative Plaintiffs and class counsel will fairly and adequately protect and

represent the interests of the Class.

7. The Civ.R. 23(B) Requirements.

Finally, before the class can be certified, the Plaintiffs must satisfy one of the

requirements of Civ. R.23(B). Plaintiffs seek certification under Civ. R.23(B)(2) and (3). A

review of the record in this case requires the conclusion that this case is properly certifiable

under Civ. R.23(B)(2) and (3).3

A. Civ. R.23(B)(2)

Civ. R.23(B)(2) provides for class actions where "the party opposing the class has acted

or refused to act on grounds generally applicable to the class, thereby making appropriate final

injunctive relief or corresponding declaratory relief with respect to the class as a whole." Asset

Acceptance LLC v. Caszatt, 2010 Ohio 1449 (Ohio App. 3/31/2010) at |67. Where class

injunctive relief is sought, certification under Civ. R. 23(B)(2) may be appropriate.

3Certification under Civ. R.23(B)(3) is appropriate where "the court finds that the questions of
law or fact common to the members of the class predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for the fair and
efficient adjudication of the controversy. The matters pertinent to the findings include: (a) the
interest of members of the class in individually controlling the prosecution or defense of separate
actions; (b) the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class; (c) the desirability or undesirability of
concentrating the litigation of the claims in the particular forum; (d) the difficulties likely to be
encountered in the management of a class action."

Civ.R. 23(B)(2) provides for class action certification where "the party opposing the class has
acted or refused to act on grounds generally applicable to the class, thereby making appropriate
final injunctive relief or corresponding declaratory relief with respect to the class as a whole."
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" 'If there is a common liability issue, [Fed.R.Civ.P.] 23(a)(2) is satisfied. Similarly if

there is a common fact question relating to negligence, or the existence of a contract or its breach,

or a practice of discrimination, or misrepresentation, or conspiracy, or pollution, or the existence

of a particular course of conduct, the Rule is satisfied. Typically, the subdivision (a)(2)

requirement is met without difficulty for the parties and very little time need be expended on it

by the *** judge.'" Westgate, supra.

In the case at bar, Plaintiffs request an order that Defendants refrain and otherwise be

enjoined from their standard practices of: (1) collecting fees and assessments that have no

relation to operational expense reimbursement or where the UOI modifications otherwise limit or

prohibit fees and assessments; (2) filing and amending Declarations without majority approval of

the UOIs; (3) limiting or denying use of the Resort facilities to class members as their UOIs and

modifications indicate; (4) preventing UOI holders from surrendering, transferring or

quitclaiming their UOI.

Defendants claim that certification under Civ. R.23(B)(2) is inappropriate merely because

Plaintiffs seek money damages in addition to injunctive and equitable relief. This is incorrect.

For example, one very real aspect to this case is that, not only have Defendants previously

collected allegedly improper or illegal fees and assessments from Plaintiffs and continue to

improperly alter and amend the Declarations but that they will, in all likelihood, continue to do

so in the future unless injunctive and other equitable relief is granted. Civ. R.23(B)(2) and

(B)(3) are not mutually exclusive wherein class actions may only be certified under one or the

other. On the contrary, where both injunctive and equitable relief as well as money damages are

sought, the class can be certified under both Civ. R.23(B)(2) and (B)(3).

This Court finds that the requirements of Civ. R.23(B)(2) have been met by Plaintiffs.
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B. Civ. R. 23(B)f3)

The Civ. R. 23(B)(3) action is known as the "damage" action. See Warner, supra at 95-

96. In order to satisfy the (B)(3) requirement, a court must find (1) that common questions

predominate over individual questions, and (2) that a class action is superior to other methods of

adjudication. Id. at 96. For (B)(3) purposes, it is not enough that common questions exist; the

common questions must be a significant part of the case and it must be possible for them to be

resolved for all members in a single adjudication. Schmidt, supra at 313. The matters pertinent

to the findings include: (a) the interest of members of the class in individually controlling the

prosecution or defense of separate actions; (b) the extent and nature of any litigation concerning

the controversy already commenced by or against members of the class; (c) the desirability or

undesirability of concentrating the litigation of the claims in the particular forum; (d) the

difficulties likely to be encountered in the management of a class action." Civ. R.23(B)(3).

Westgate, supra at |77; Asset Acceptance LLC v. Caszatt, supra at 1|36 citing Phillips v. Andy

Buick, Inc. supra at Tf36. By its own admission, the Supreme Court has noted that "clear guidance

as to [Civ. R.23(B)(3)'s] meaning and application has been elusive." In re Consolidated Mtge.

Satisfaction Cases, supra, at ̂ 8.

(1). Civ. R.23(B)(3); Predominance and Superiority

The first prong of Civ. R.23(B)(3) analysis is whether common questions of fact and law

predominate over individualized ones and the second is that class certification is the superior

method to fairly and efficiently adjudicate the matter. Phillips v. Andy Buick Inc., supra, at %36.

To satisfy the predominance aspect, it is not enough that common questions exist but they

must predominate or represent a significant aspect of the case and they must be able to be

resolved for all members of the class in a single adjudication. Schmidt, supra at 313. "A claim
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will meet the predominance requirement when there exists generalized evidence which proves or

disproves an element on a simultaneous, class-wide basis, since such proof obviates the need to

examine each class member's individual position." Cope supra, at 429-430. "Courts also

generally find that a wide variety of claims may be established by common proof in cases

involving similar form documents or the use of standardized procedures and practices." Cope at

430. "[C]lass action treatment is appropriate where the claims arise from standardized forms or

routinized procedures." Hamilton at 84.

A consumer class action case, generally, arises out of alleged wrongful business practices

of one or more defendants. IB Wright, Miller & Kane, at 55, Section 1782. "[T]he question

whether defendant engaged in an improper course of conduct typically will be the same for all

class members; as a result, common questions will predominate ***." Id. at 55-56.

Common class issues clearly predominate over any variations between class members.

Both the typicality and predominance requirements focus on whether the plaintiffs have claims

and defenses typical to the claims and defenses of the class members and whether those typical

claims of the class members predominate over individual claims. The focus is on the Plaintiffs'

claims and defenses, not on the Defendants' defenses against the Plaintiffs. See Shaver v.

Standard Oil Co., 89 Ohio App. 3d 52, 57-58 (Huron Co. 1993); Seidman v. Am. Mobile Sys., Inc.

(E.D.Pa.1994), 157 F.R.D. 354, 361. Therefore, it would be improper to deny class certification

based on the varying defenses that a defendant may have against a plaintiff. As long as the

Plaintiffs claims and defenses are typical, the typicality requirement (and the predominance and

adequacy-of-representation requirement, to the extent that they overlap) is satisfied.

Questions of fact and law common to each member in the putative class represent a

significant aspect of this controversy. The questions of law and fact which have already been
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discussed and shown to be common to each respective subclass arise from identical or similar

form contracts, documents, Declarations and practices and procedures of Defendants. This is

because the claim underlying the class action arose from similar agreements and standardized

procedures and practices employed by Defendants. There therefore exists "generalized evidence

which proves or disapproves an element on a simultaneous, class-wide basis" in the form of

Defendants' documents, Declarations and practices. Predominance is a test readily met in such

cases of standardized or similar practices and procedures cases. Cope at 429, citing Amchem

Prods., Inc. v. Windsor (1997), 521 U.S. 591. Asset Acceptance LLC v. Caszatt, supra at ̂ [42.

Further, the substantive elements of the class claims require the same proofs for each class

member. The proposed class is bound together by a mutual interest in resolving common

questions more than it is divided by individual interests. The resolution of an issue common to

the class would significantly advance the litigation because one or more common questions are

central to all of the class members' claims. Finally, the theories of recovery and the types of

recovery are common to the class as are the basic defenses raised by Defendants. For these

reasons, the predominance test under Civ. R.23(B)(3) is met. Asset Acceptance LLC v. Caszatt,

supra.

The second prong of the Civ. R.23(B)(3) analysis requires the court to determine whether

a class action is the superior method to fairly and efficiently adjudicate the matter. "[I]n

determining whether a class action is a superior method of adjudication, the court must make a

comparative evaluation of the other procedures available to determine whether a class action is

sufficiently effective to justify the expenditure of judicial time and energy involved therein."

State ex rel Davis v. Public Employees Retirement Bd., Ill Ohio St.3d 118, 2006-Ohio-5339,

{̂28. Asset Acceptance LLC v. Caszatt, supra at ̂ [60.
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As the Supreme Court of Ohio stated: "[f]he purpose of Civ. R.23(B)(3) was to bring

within the fold of maintainable class actions cases in which the efficiency and economy of

common adjudication outweigh the interests of individual autonomy. Thus, 'this portion of the

rule also was expected to be particularly helpful in enabling numerous persons who have small

claims that might not be worth litigating in individual actions to combine their resources and

bring an action to vindicate their collective rights.'" Hamilton at 29-30; Asset Acceptance LLC v.

Caszatt, supra at ̂ j61.

Few, if any, of the class members would have the financial ability to pursue an individual

action against Defendants. By pooling their resources, the class members can spread the cost of

litigation and challenge the allegedly unfair acts of Defendants. Finally, the UOI were generally

purchased for around $10,000 and the annual fees and assessments usually amounted to a few

hundred dollars per year. Plaintiffs would likely have great difficulty in obtaining legal counsel

willing to effectively handle the complexities of this lawsuit on a contingency basis. Similarly,

many Plaintiffs would be unwilling or unable to pay legal counsel on an hourly basis when such

sums are involved.

Defendants, on the other hand, would undgĉ U-dly be unwilling to submit to repeated and

similar depositions of their emj !o ,-es a;wi f%ce^ if class action status were not granted andr i
these claims proceeded as separate lav suit* ca :h c!ass rrember.

The class action is the superior method fx tl.i; dispute. Certification of the class in this

case promotes judicial economy and eliminates needless expense for the parties.

Damages

Denial of class certification is not warranted simply because damages might differ among

class members. The Ohio Supreme Court expressly rejected this contention in Ojalvo, supra,
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and this position is consistent with the weight of authority. See, e.g., 5 Moore's Federal Practice,

at 23.45[2][a] ("In class actions for money damages under Rule 23(b)(3), courts usually require

individual proof of the amount of damages each member incurred. Nevertheless, if common

questions predominate over individual questions as to liability, courts generally find the

predominance standard of Rule 23(b)(3) to be satisfied, even if individual damages issues

remain.") Westgate, supra at 1f84.

The type of damages suffered by Plaintiffs' class is similar in kind, if not amount, as

Defendants commonly assessed similar UOI modification holders with identical assessment

amounts. All members of the class suffered both monetary damages and were prevented from

their benefit of the bargain with Defendants requiring injunctive and equitable relief to prevent

future harm.4 These damages are therefore common across the class and sub-classes and the

Court could reasonably conclude that they predominated over questions concerning the amount

of individual damages. Westgate, supra at ̂ 85.

This Court finds that the requirements of Civ. R.23(B)(3) have been met by Plaintiffs.

Defendants' Statute of Limitations Defense

Defendants assert the claim that some of the named Plaintiffs causes of action may be

time barred in arguing against commonality, typicality as well as Civ. R.23(B)(3) predominance.

The class, as modified by this Court, sets a class period using the applicable fifteen (15)

year statute of limitations for breach of contract in effect at the time this case was filed in 2010.

See, e.g., Cope, supra at 428. Modification of the class identity to those persons who owned a

UOI or modification within the fifteen (15) years prior to the filing of this lawsuit places the

putative class members and the named Plaintiffs in an identical situation vis-a-vis statute of

4 It should be emphasized that these are not findings on the merits of the case and apply only in
the context of class certification.
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limitations. The fifteen (15) year statute of limitations also applies to Plaintiffs' claims for

breach of fiduciary duty. Jost v. Burr, 69 Ohio App. 3d 354, 360-61 (Summit Co. 1990). The

fifteen (15) year statute of limitations also applies to Plaintiffs' claims for breach of the covenant

of good faith in the contract between the parties. R.C. §2305.06.

The courts have stated that "possible differences in the application of a statute of

limitations to individual class members, including the named plaintiffs, does not preclude

certification of a class action so long as the necessary commonality and, in a 23(b)(3) class

action, predominance, are otherwise present." In re Energy Sys. Equip. Leasing Securities

Litigation (E.D.N.Y. 1986), 642 F. Supp. 752, 753 (collecting cases). "In reaching this

conclusion, the courts have rejected a per se rule that prohibits class certification when there are

statute of limitations differences among the class members." Westgate, supra at |97-98.

The Defendants' assertion that potential statute of limitations problems render the

representative Plaintiffs inadequate is not properly before the Court at this stage of the litigation

5 See also: Waste Mgmt. Holdings, Inc. v. Mowbray (C.A.I, 2000), 208 F.3d 288, 296, the
United States Court of Appeals for the First Circuit stated:

(TI 98} "Although a necessity for individualized statute-of-limitations determinations
invariably weighs against class certification under Rule 23(b)(3), we reject any per se
rule that treats the presence of such issues as an automatic disqualifier. In other words,
the mere fact that such concerns may arise and may affect different class members
differently does not compel a finding that individual issues predominate over common
ones. As long as a sufficient constellation of common issues binds class members
together, variations in the sources and application of statutes of limitations will not
automatically foreclose class certification under Rule 23(b)(3). See 5 James Wm. Moore
et al., Moore's Federal Practice § 23.46[3], at 23-210 to -211 (3d ed. 1999).
Predominance under Rule 23(b)(3) cannot be reduced to a mechanical, single-issue test."

{| 99} We conclude that for purposes of predomination, issues relating to the statute of
limitations do not present a per se bar to class certification.
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and does not serve as a bar to class certification. The merits of Plaintiffs' claims are not presently

at issue.

For all of the foregoing reasons, the Court finds that the Plaintiffs have met their burden

of establishing by a preponderance of the evidence that class certification is proper. Therefore,

the motion for class certification is well taken and is GRANTED.

JUDGMENT ENTRY

It is ORDERED that the Plaintiffs' motion for class certification is GRANTED, and the

following class is conditionally certified in accordance with Civ.R. 23(C)(1):

Persons or Entities, other than Defendants, who owned an Undivided Ownership Interest
or Ownership Interest Modification in Erie Islands Resort & Marina in Bay Township,
Ottawa County, Ohio (further referenced and described at Vol. 332, Page 667 Ottawa
County Records "Erie Islands Resort") on or after April 9, 1995.

Sub-Class 1: Persons or Entities, other than Defendants, who owned an Undivided
Ownership Interest in Erie Islands Resort and who paid a reimbursement expense,
charge or assessment to Defendants) after on or after April 9,1995 other than for
the purchase of an Undivided Ownership Interest or Ownership Interest
Modification in Erie Islands Resort.

Sub-Class 2: Persons or Entities, other than Defendants, who owned an Undivided
Ownership Interest modification in Erie Islands Resorts where annual fees and
expense reimbursements were set or "frozen" and who paid a reimbursement,
charge or assessment to Defendant(s) in excess of the set, or "frozen", annual
reimbursement expense, charge or assessment, on or after April 9,1995.

Sub-Class 3: Persons or Entities, other than Defendants, who owned an Undivided
Ownership Interest "Priority Gold" modification in Erie Islands Resorts.

Sub-Class 4: Persons or Entities, other than Defendants, who entered into a
"Resale Agreement" with Defendant(s) on or after April 9,1995.
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Sub-Class 5: Persons or Entities, other than Defendants, who owned an Undivided
Ownership Interest modification ("Platinum Club") in Erie Islands Resorts and
who paid a reimbursement expense, charge or assessment to Defendant(s) after on
or after April 9, 1995 other than for purchase of an Undivided Ownership Interest
or Ownership Interest Modification in Erie Islands Resort.

It is further ORDERED that the following persons are representatives of the class: Carl

R. Gordon, Gerri Gordon and Karen Walderzak.

It is further ORDERED that on or before the _j_ day of &frf- , 2015, the

representative Plaintiffs shall submit for approval by this Court a notice to class members of this

determination which shall contain such information as required in Civ.R. 23(C)(2).

It is further ORDERED that Defendants provide Plaintiffs with an accurate

electronically searchable list of all persons who were, or are, Undivided Interest Owners since

April 9, 1995 which shall include their full name, last known address, tax mailing address (if

known), telephone number and other identifying information such as date of birth and social

security number, (if available to Defendants).

It is further ORDERED that Defendants provide to Plaintiffs' counsel envelopes labeled

with each class members' last known address together with proper postage affixed thereon at

least 30 days before notice is to be given.

It is further ORDERED that said notice be sent by ordinary mail to all class members

who can be identified through reasonable effort.

It is further ORDERED that notice by publication shall be employed for those class

members who cannot be identified through reasonable effort in a newspaper of general

circulation in Ottawa County, Ohio.

It is further ORDERED that upon completion of service of notice, Plaintiffs shall file

affidavits attesting to compliance with the terms of this order.
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IT IS SO ORDERED.

Th i s day o f 2015.

cc:
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